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SheU Gulf ofMexlro. Inc. } 
SheU OffShore,!nc. ) OCS Appeal Nos. I()'()1through 10-04 

Frontier Discovcty Drilling Uoit ) 
) 

DeS Ponni. No. RIOOCSIPSD·AK·09·01 ) 
OCS Permit No. RI00CS/PSD~AK.2010.0l) 

ORDER SCHEDUIJNG ORAL ARGUMENT 

On March 31, 21ll0. Rtl,tion 10 ("Region") of the U.s. Environmental Protection Agency 

(''EPA',) issued an Outer Continental Shelf{"OCSJ Prevention ofSignificant DeteriotatiQ1l 

{"PSD"} Permit to Construct, Permit Nwnber RlOOCS/PSD-AK-09..ot ("Chukchi Permit"), (0 

Shell Gulf of Mexico, Inc. ("SOOW"). On April 9, 2010, the Region issued a second DeS PSD 

Permit ro Construct, Permit Number RlOOCSIPSD-AK·2(}lO-Ol (,'Beaufort Permit") 

(collectively, "'PenniEs"'), to Shell Offshore, Inc. tSOr;. In May 2010, the following groups 

filed petitions for review requesting that the Environmental Appeals BuanJ {"Board"} review the 

Permits' condioons: t) Center for Biological Diversity (''CBD'');' 2) EARTHJUSTICE,. on 

behalf ofseveral conservation groups ("EJ Petilioners")/ and; 3) Alaska Eskimo Whaling 

1 CBD's Petition for Review is designated as OCS Appeal No. 10-01, See Petition for 
Rmw(Apr. 30, 2(10) ("CSD Petition"). 

2- EJ Petitioners' t>etitioo f()t Review isdesignated as OCS Appeal No. 1(1.02. See 
Petition for Review (May 3, 2010) (""EJ Petition"). The EJ Petitioners include Naturnl Resource 
Defense CQuncil, Native Village ofPoint Hope. Resisting Environmental Destruction of 
lndi""""" L<mds (~REDOlLI. AI_ Wildem"" Wgue. Audubon Alaska, ewter for 
Biological Diversity, Northern Alttska Environmental Center, Ocean Conservancy, Oceana, 
Pacific Environment, and Sierra Club. 

http:RI00CS/PSD~AK.2010.0l


-------..- . 
". ~ ,, 

r I , ". 
v ..' 

authorize. su~ect to ooru1itions, SOl and SGOW {collectively, "Shell'} ''to construct and operate 

the Frontier Discoverer drillsbip and its air emissinn writs and to oonduct other air pollutant 

emitting activities" in the Chukchi and Beaufort Seas Qffthe NMh Slope of Al<lSka for the 

purpose of oil exploration, OCS PSD pennits are governed by 40 C.P,R. part 55 and the 

procedural rules. set forth in 40 e.ER. part 124. See 40 CF.R, § 55.6(aX3). 

In response to Shell'.. motion to expedite these proceedings and the Petitioners' 

responses, the Board held a status cooferenee on Thursday, May 13, :UHO, and iUbt;equently 

issued at!. order eonst)Jidating review ofthe Permits, setting a briefing schedule. and scheduling 

oral argument fur Jnne 18, lOW. See Order Consolidating Petitions for Review and Setting 

Briefing Schedule (May 14, 2010). On May 21, ~identObama issued remarks at a press 

conference 8lld the Department ofthc- Interior ("DOr') issued a press release, both announcing 

that Shell's exploratory oil and gas drilling operations in the Chukchi and Beaufort Seas would 

nOt go forward this year. The Region filed a motion requesting that the Board hold the above-

spill response capabilities for AreLlc waters, See Motion to Hold Matters in Abeyance (May 28, 

2010) at 2-3, Shell filed an opposition to the Region's request, urging the Boani t{l adhere to the 

previously detennined briefing and oral argument schedules, whereas CBD. EJ Petitioners, and 

AEW;C jointly filed a motion requesting that the Board vacate and remand the Permits, Of in the 

l AEWC filed a Petition for Review of the Chukchi Penni!:. designated as oes Appeal 
No. 10..03. See Petition ror ReView (May 3, 2(10). AEWC subscquentlyfiled a Petition for 
Review ofthe Beaufort Permit. designated as OCS Appeal No. 10-12 and subsequently 
redesignated as OCS Appeal No, 1(}..04, Sec Petition for Review (May 12,20JO). 
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alternative. supporting the Rt'i1on's motion to hold matters in abeyance, See Opposition GfSbdl 

Gulfof Mexioo Inc. and Shell OiUhore Inc. to Motion to Hold Matters in Abeyance (June l, 

20lO); Petitioners. Natural Resouroos: Defense CounciL, et at.• Alaska Eskimo Whaling 

Commission, et aL, and Center fur Biological Diversity's Motion to Vacate and Remand the Air 

PermitS, and Response to th¢ F,nvil'l)nfllental Protection Agency's Motion to Hold These 

Proce:edings in ~ance (June 2, 2010) ("Motion to Vacate and Remand,,), 

On June 2, 2010, the Board issued an order requiring that the parties adhere to th: 

previously established briefing schedule. See Order Denying Request to Hold Briefing Schedule 

in Abeyance, Postponing Oral Argument on PetioollS- for Review, and Scheduling Oral Argument 

on Petitioners' Motion to Vacate and Remand and on Region's :\1orioli to Hold inAbeyaoce 

(June 2, 2010). '!be Boord ,Ill'" that it oouJd ~ evaluate !he oompcting abcyaru:e and 

remand rootions with ''the benefit of the merits briefing." Id at 4. In addition. the Boord oroered 

tile Region to respond 14 Petitioners' Motion to Vacate and Remand and to reply to Sbell's 

opposition to the Regitm's Motkm to Hold Matters in Abeyance! Flnally, the Boord postpOned 

indefinitely the June 18, 2{) t0 oral argument initially intended to address the merits orthe 

petitions, and instead ordered that 00 June 18,2010, ornlargument be held on Petitioners' 

Motion to Vacate and RemlUld and on the Region's Motion to Hold Matters in Abeyance (and 

any replies or responses pertaining to those motions).> 

Upon consideration ofthe petitions. responses, replies, and the parties' presentations of 

" TIle remaining parties were alSQ granted leave to file a response or reply ro the pending 
motions and responses, 

\ The Board alro issued an order on June 4, 2010, making minnr adjustments to the 
briefing schedule based on the parties' requests fur extra time to prepare their briefs, 
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!heir views regarding the aforementioned motions at the June 1 S ami argument, the Soard has 

decided that oral argument on the merits on certain aspects of the petitions fur :review is now 

appropriate and wiU be of assisnmce in its deliberations. The Board has made no final. 

determination as to whelher to proceed to issue a decision on the merits on these issues. and the 

parties are invited, in addition to addressing the merits of the issues speciflCd below. to address at 

the oral argument why any or all nf the three issues identified for oral argument should be held in 

abeyance or directly retnanded pl.l!'Soont to the motions previously filed by EPA and Petitioners, 

respectively. The Board is particularly interested in hearing further argument on the three issues 

identified below because they arc legal in nature, and thus the analyses set forth in the 

dO(:umentation supporting the Permits arc: unlikely to be affected by ally subsequent DOl 

announcement of new requirements or mandates pertaining to:future exploratory drilling on the 

oes, 

Accordingly. the parties shall focus their arguments on the f(}llo",ing three 1S&UeS: 1) the 

Permits' conditkms defming when the Frontier Discoverer is an OCE> SOUlCC~ 2) the Region's 

4etennlnation that best available control technology ("BACIj is not required fur ships 

supporting the Frontier Disooverer; and 3) the impact ofthe new l-bour N;J,; national ambient air 

quality standa!d ("NMQS; on the environmental justice analyses. Specifically. with respect to 

the Frontier Diseov~ becoming an OCS source, the parties should address the in.tersedion of 

the reguUuo:t)' definition c.fan OCS source as set furth in 40 C.F.R. § 55.2, the statul.ol} 

definitionfourui at 42 U.S.C. § 7627(a)(4}(C), and the analyses presented in !he Statements of 

Basis and Resporu;es to Cornrnenis in support of the conclusion that the Frontier Disc¢verer is an 

OCS source ..between the time the Discoverer is declared by the Discoverer's on-site COOlpMy 
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representative 10 be secure and stable in a positioo to rommencc citploratory ru:tivity at the drill 

site tmtit the Disooveret'$ oHite company representative declares 1hat. due to ffltrleval of 

anchors Of disconnection of its aru'lhors, it is no longer suftldently stahle to conduct exploratory 

activity at the drillsite".to " ," AR Ex. L~l at LOOOOO5; AR Ex, PP~2 af PPO00169, In addition, 

regarding the dctcrm1nruion that BACT should not be applied to ships supporting the Frontier 

Discoverer, the parties should focus on the intersection ottbe statutory and regulatory definitions 

ofOCS source, the regulatruydefinltion ofpotential emissions. 40 C.F.R. §52,21(.1)(4), the 

applicability ofthe PSDprogram toOCS sources. see 40 C.F.R. § 55.B(d}, and, the PSD BACT 

requirements:. 40 C.F.R, § 52.2101 as applied to the question \vbether BACT is required for 

support ships that are tliithlo 25 miles oflhe Frontier Disooven:rwhen it is an OCt;) source. 

Finally, concerning the intersection of the new l~hour NO:t NAAQS and the envimnrnental 

justice analyses, the parties should speak to whether, in this case, compliance with the existing 

NO~ NAAQS as of March 31 and April 9, respectively, is suffIcient by itselfto demonstrate that 

Shell's operations \\-ill not have "disproportionately high and adverse human health or 

environmental effects .. on North Slope: communities when the final ttde establishing the new 1« 

hour NO;; NAAQS was based on the Administrator's final conclusioo, published in !he Federal 

Register on February 9, 2010, that the {;Ufteflt standard "alone does not provide adequate public 

healtb protection."" 15 Fed. Reg. at 6483; see also id. at 6490. 

The parties are ordered to participate in oral argument on Tuesday, Au,gust 17, 2010, 

beginning at l pm Eastern Daylight Time, in the Board's Administrative Courtroom, U.s. 

Environmental Protection Agency, EPA East Building. :Room 1152. 120t Constitution Avenue 

~W, Washington, DC 20005. The parties shall ootiry the Clerk oftbe Board in ....'riting by 
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Tuesday. August 3, 2QI0, olthe llatnCS ofcounsel who will present argument Any party wishing 

to participate in the oral argument via the Board's. "ideo-conferencing equipment located in the 

Administrative Courtroom \\iU be ~vw an opportunity tu do so. Counsel for any ofthe parties 

\\'ho wish to participate via vidoo-oonference shall cootact the Clerk (lIthe Board, at (202) 233~ 

OJ iO, by Tuesday, August 3, 2010, to make arrangements for the use ofsuch equipment. 

So ordered. 

EN\~RO:rnEN'TAL APPEALS BOARD Dat'd J1; /9, dO10 

B\" 1!dt.a. (1, S~~ .J',. ;1""", llw~1-
Anna L. Wolgast 

Environmental Appeals Judge 
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CERTIFICATE OF SERVICE 
I hereby certify that copies of the forgoing Order Scheduling Oral Argument in the matter 

of Shell GulfofMexicu, Inc" and Shell Offshore, Inc., OCS Appeal Nos. 10,01 through 10,04, 
were sent to the follov.r:ing persons in the manner indicated: 

By }!'acsimile and First Class U.S. Mail: 

Duane A. Siler 
Susan M. Malhiascheck 
Sarah C. Bordelon 
Crowell & Moring LLP 
1001 Pennsylvania Ave. NW 
Washington, DC 20004 
Telephone: 202-624,2500 
Facsimile: 202,628,5116 
dsiler@crowellcom 
smathiascheck@crowell.com 
sbordelon@crowell.com 

Vera P. Pardee 
Kevin Btmdy 
Center for Biological Diversity 
351 California Street, Suite 600 
San Francisco, CA 94104 
Telephone: (415) 436,9682 ext. 317 (VI') 
Telephone: (415) 436,9682 ext. 313 (KB) 
Facsimile: (415) 436-9683 
vpatdee@biologicaldiversity,org 
kbundy@bioJogicaldiversity.org 

Brendan Cummings 
Center for Biological Diversity 
PO Bax 549 
Joshua Tree. CA 92252 
Telephone: (760) 366-2232 
Facsimile: (760) 366,2669 
bcummings@biologicaldiversity,org 

Tanya Sanerib 
Christopher Winter 
Crag Law Center 
917 SW Oak Street, Suite 417 
Portland, OR 97205 
Telephone: (503) 525,2722 
Facsimile: (503) 296-5454 
tanya@Crag,org 
chris@crag.org 

David R. Hobstetter 
Erik Grafe 
EARTIUUSTICE 
441 W. 5'" Ave., Suite30 J 
Anchorage, AK 99501 
Telephone: (907) 277,2500 
Facsimile: (907) 277,1390 
egrafe@earthjustice,org 
akoffice@earthjustice.org 

Eric P. Jorgenson 
EARTHJUSTICE 
325 Fourth Street 
Juneau, AK 99801 
Telephone: (907) 586-2751 
Facsimile: (907) 463-5891 
ejorgenson@earhtjustice,org 

mailto:akoffice@earthjustice.org
mailto:chris@crag.org
mailto:kbundy@bioJogicaldiversity.org
mailto:sbordelon@crowell.com
mailto:smathiascheck@crowell.com


By Facsimile and EPA Pouch MaU: 

Julie Vergeront 
Juliane RB. Matthews 
Office of Regional Counsel 
U.S. EPA, Region 10, Suite 900 
1200 Sixth Avenue, ORC-15S 
Seattle, WA 98101 
Telephone: (206) 553-1169 or 1497 
Facsimile: (206) 553-0163 
vergeront.julie@epa.gov 
matthews,juliafle@epa.gov 

By Facsimile and EPA Interoffice :\obil: 

Kristi M. Smith 
Office ofGeneral Counsel 
U.S. Environmental Protection Agency 
1200 Pennsylvonia Ave. NW (2344A) 
Washington, DC 20460 
Telephone: (202) 564-3068 
Facsimile: (202) 564-5603 
smith.kristi@epa.gov 

Dated: JUl 1 9 2010 
. 1;1·r1//"'---"'-~:of:'.1='~/f 'l/"...-'-1.__ 

Annette Duncan 
Secretary 
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