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Clerk, Enviranmantal Appeals Board
INITIALS “ .

ENVIRONMENTAL APPEALS BOARD
UNITED STATES ERVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C
nm 3
3
Shel! Culf of Mexkeo, Ine. 3
Shel! Offshore, na. }  OUS Appeal Nos. 16051 through 10-04
Froatier Biscovery Drilling Unit }
}

OCS Permit No, RI0OCS/PSD-AK-09-01 )
OCS Permit No, R10OCS/PED-AK-2610-01)
)

ORDER SCHEDULING ORAL ARGUMENT

On March 31, 2018, Region 10 {"Region™) of the U 8. Eavironmental Protection Agency
{“EPA”} issued an Outer Continental Shelf (“OCE™) Prevention of Significant Deterioration
{*PSD”} Permit to Constraet, Permit Number RIGOCS/PSD-AKAS-01 ("Chukehi Permit™), to
Shell Gulf of Mexico, Ine. (“SGOMI”™. On April 9, 2010, the Region issved a second OCS PSD
Permit to Constraet, Perait Number R10QCS/PSD-AK-2010-51 {“Beaufort Permit™)
{collentively, “Perntiis™), to Shell Dffshore, Inc. (“SOI). Tn May 2010, the followiog groups
filed petitions for review requesting that the Environmenia! Appeals Board (FBoaed”) review &s
Permits’ conditions: 1) Cener for Biological Diversity ("CBD™Y' 2) BARTHIUSTKE, on

behalf of several conservatinn groups (“ET Petitioners™,” and: 3) Alaska Esldmo Whaling

 CBDY s Pegition for Review is desigrated as OCS Appeal No. 10-01. See Fetition for
Revigw (Apr. 30, 2034 (*OBD Petition™.

* EJ Petiticners” Potition for Review is designated as OCS Appeal No. 10402, See
Petition for Review (May 3, 20181 (5 Petition™). The EJ Petitioners Inchxle Nanyal Resource
Defense Couneil, Native Village of Point Hope, Resisting Environmental Destruction of
Indigenons Lands " REDOIL™, Aluska Wilderness League, Audobon Alasks, Center for
Biological Diversity, Northern Alaska Environmental Center, Ocean Conservancy, Oceana,
Pacifie Bnvironment, and Sierra Clab,
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© Commission and Inupiat Community of the Arctic Siope (“AEWC™? The permits would

authorize, subject to conditions, 301 and SGOMI {ooliectively, “Shell™) "o construet and operate
the Frontier Biscoverer drillship and i4s air emission uniis and o sondust other air pollutant
emilting activities” in the Chulkchi and Beanfort Seag off the North Slope of Alaska for the
purpose of oil explotation. OCS PSD permits are governed by 46 CF.R. part 55 and the
procedural rules set forth in 40 C.F.R. part 124, See 40 CER, § $5.6(a)(3}.

In response o Shell’s motion io expediie these proceedings and the Petitioners’
responses, the Board held a status conference on Thursday, Mey 13, 2010, and subsequently
issued an order consoliduting review of the Penmits, setfing a brieBng schedule, and scheduling
oral argumeant for Jupe 18, 2010, 32z Order Consolidating Petitions for Review and Seiting
Briefing Schedule (May 14, 2016), On May 27, President Obama iseued remarks at a press
conference and the Department of the Interior (“DOT) issued a press release, both announcing
that Shelt’s exploratory oil and gas deilling operations in the Chukehi and Beaufort Seas would
not go forward this vear. The Region filed a motion requesting that the Boxrd hold the above-
captioned matters in abeysoee pending DOTs further informmtiongathering and evaluation of oil
spill response capabilities for Arctic waters, See Motion to Hold Matiers in Abeyance (May 28,
2010y at 2-3. Shell fiked an opposition to the Region’s request, wrging the Board 1o adhere to the
previonsly determined briefing and oral argument scheduoies, whereas CBD, Ei Petitioners, and

AEWC jointly filed a motion tequesting that the Board vacate and remand the Permits, or in the

T ABWC filed o Petition for Review of the Chukehi Pexmit, designated 25 OCS Appeal
No. 18-83. Ser Petition for Review (May 3, 2010, AEWC subsequently filed & Petition for
Review of the Beanfort Permil, desimnated as OCS Appeal No., 16-12 and subssquemtly
redesipnated as OUS Appeal Wo, 10-04, Sec Petitfon for Review {May 12, 2018,
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alternative, supporting the Region's motion to hold matiers in abeyance. See Opposition of Shell
(rulf of Maxics Inc. and Shell Oftshore Inc. to Motion to Hold Maticrs in Abeyanee (hine |,
2314y, Posittoners Naturs] Resources Disfense Conncil, et 8., Alaska Eskime Whaliog
Commigelon, ot al., and Center for Biological Diversity’s Motion to Yacate and Bemand the Alr
Permits, and Response o the Favironmenial Protection Agency’s Motion to Hold These
Proseedings in Abeyance (June 2, 2010} (“Motion to Vacate and Remand”™).

Ot Jugee 2, 2010, the Boawd {ssued an order tequiring that the parties adhere to the
previeusly established briefing schedule. See Order Denying Request to Held Briefing Schedule
in Aheyance, Postpening Oral Atgument on Petifions for Review, and Scheduling Oral Axgument
ot Fetitioners’ Motlon te Vasate ard Remand and oa Region’s Motion to Hold in Abevancs
{June 2, 7010}, The Board stated that it could better evaluale the cornprting abeyance and
remand motions with "the benefit of the merits brefing ™ Id at 4. Tn axidition, the Board ordered
the Region o respond 1o Petitioners’ Motion o Vacale and Remand and o eply to Shell's
opposition to the Region’s Motion to Hold Matters in Abeyance.® Finally, the Board postponed
indefiritely the June 18, 2018 oral argument initially intended to address the merits of the
petitions, and instead ordered that on June 18, 2010, oral argument be held on Petitioners’
Motion to Vacate and Remand and on the Region®s Motion to Flold Matters in Abeyance (and
any replies or responses pertainity to those motions).’

Uipon consideration of the petitions, responses, repliss, and the parties” presentations of

The remaining parties were also granted feave 1o file 4 tesponse or reply to the pending
rsstiong and responses,

*The Board alse issoed an order on June 4, 2610, making minor adiustments to the
briefing scheduie baved on e parties’ requests for eXits Bme 1o propare their briefs,
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their views regarding the aforementioned motions at the June 18 orel argument, the Board has
decided tat oral srgument on the merits on cerain aspecis of the pelitions for review s now
appropriste and will be of assistance in its deliberations. The Board has mads o foal
determination as to whether to procesd Io issue a decision on the axerits on these issaes, and the
parties are invited, in addition to eddressing the merits of the fssues specified brlow, to address at
the oral argument why any or afl of the three issues identified for oral argument should be held in
abeyance of directly remanded pursuant to the motions previously filed by EPA and Petitionets,
respectively, The Board is particularly interested in hearing further argument on the three issues
identified below becanse they are legal in nature, and thus the analyses set forth in the
docomentation supporting the Permits are unlikely to be affected by any subseguent DOI
antwuncement of pew reguirements or mandates pertaining to fisture explorstory driliing en the
acs,

Accordingly, the parties shall fosus their argiments on the following thees issues: 13 the
Permity’ conditions defining when the Frontisr Discoverer is an OC8 sourcr; 23 the Replon™s
determination that best availsble control technology (BACT™) is not required for ships
supparting the Frontier Discoverer; and 3) the impact of the new 1-hour NO, nationaf srbient air
quality siandard (“"NAAQS”) oo the envirormental jastice anafyses. Specifically, with respect to
the Fromtier Discoverer becorping an OCS source, the parties shonid address the inferseefion of
the regulazory definition of an O08 source a5 set forth 1n 40 CFR. § 532, the statakory
definition found at 42 US.C. § 7627(a}4¥C), and the analyses presented in the Staternents of
Basis and Responses to Cornmenis in support of the conclusion that the Froatier Discoverer is an

OCS sourcs “bebwien the Hime the Discoverer is declared by the Discoversr’s on-site company
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represeniative o be secure and stable in 2 position fo commenss explomtory mtivity af the drill
site andil the Discoverer's on-gite company representative declares that, dus ko refrieval of
' anchors or disconmection of its anghors, it is av longer sufficiently stable fo sonduct explomatory
activity af the drillsite * * * . AR Fx. L.1 at LO00003; AR Ex. PP-2 at PPO0016S, To addition,
regarding the determination that BACT should not be applied to shipy snpporting the Frontier
Discoverer, the parties showld focus on the infersection of the statwtory and regulatory definifions
of OCS somrce, the regulatery definition of potential eoissions, 40 CFR, § 32.21(a%4), the
applicability of the PSI) program to OCS sources, see 46 C.F.R. § 55.13(d), and, the PSD BACT
requirements, 40 CER, § S2.21(0), 2s applied 10 the question whedwr BACT is required for
suppart shifss tha arz within 23 miles of the Frontier Discoverer when it is an OCS8 sourve,
Finalty, concerning the intezsection of the new 1-hour NO, NAAQS and the environmental
justice amalyses, the parties should speak to whether, in this case, comphance with the exigting
NO, NAAQS as of March 31 andt Aptil 9, respectively, is sufficient by itself to demonstrate that
Shell’s operations will not have “disproportionately high and adverse hursan health or
savirenmental offects” on Korth $lope commumities when the fingl nule establishing the new -
hour NG, NAAGS was based on the Administrator’s final conchusion, published in the Pedersl
Register on February 9, 2010, (et the current standard “alone does not provide adequate public
health protection.” 73 Fed, Reg. at 6483; see afso id at 6490,

The parties are ordered o participate in oral argument on Tuesday, August 17, 2018,
beginning at 1 pin Bastern Davlight Time, in the Board’s Administrative Courtroorm, 1.5,
Environmental Protection Agency, EPA East Building, Room 1152, 120 Constitution Avenue

NW, Washingtan, DC 20005, The parties shall notify the Clerk of the Boded in writing by
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" Tuesday, August 3, 2018, of the names of counsel who will present argument, Any party wishing
i participate in the oral argument vin the Board's video-confiarencing eauipment located inthe
Administrative Courtrooms will be given an opportunily o do so. Counsel for any of the parties
who wish to participate viz video-conforence shall sontaet the Ulerk of the Bourd, 22 (202 233-

4110, by Tuesday, August 3, 2810, 1o make arangements for the wse of such equipment.

So ordered.
Dates: jﬁwé /9 3C 10 ENVIRONMENTAL APPEALS BOARD
ow A ot G e ] fn L sk -
Aron L. Wolgast
Enviroomental Appeals Judge



CERTIFICATE OF SERVICE
I hereby certify that copies of the forgoing Order Scheduling Oral Argument in the matter
of Shell Gulf of Mexico, Inc., and Shell Offshore, Inc., OCS Appeal Nos. 10-G1 through 10-04,
were sent to the following persons in the manner indicated:

By Facsimile and First Class U.S. Mail:

Phaane A, Siler

Susan M. Mathiascheck
Sarsh C. Bordelon

Crowell & Moring LLP

F001 Pennsylvania Ave. NW
Washington, DC 20004
Telephone: 202-624-2500
Facsimile: 202-628-3116
dsiler@erowell.com
smathiascheck@erowell.com
sbordelon@gcrowell.com

Vera P. Pardee

Kevin Bundy

Center for Biclogical Diversity

351 California Street, Suite 600

San Francisco, CA 94104

Telephone: (415) 4369682 ext. 317 (VP)
Telephone: (415) 436-9682 ext. 313 (KR}
Facsimile: (4135) 436-9683
vpardeei@biologicaldiversity.org
kbundyghiologicaldiversity.org

Brendan Cumimings

Center for Bielogical Diversity

PO Box 549

Joshua Tree, CA 52252

Telephone: (760} 3662232
Facsimile: (760) 3662669
becummings@biologicaldiversity org

Tanya Sanerib

Christopher Winter

Crag Law Center

917 SW Oak Street, Suite 417
Portland, OR 97205
Telephone: {303 825-2722
Facsimile: (503) 296-5454
tanya@erag.org
chris@orag.org

David R. Hobstetter

Erik Grafe
FARTHIUSTICE

441 W, 5" Ave,, Suite 301
Anchorage, AK 959501
Telephone: (907) 277-2500
Facsimile: (907) 277-13%0
egrafeq@earthjustice.org
akofficei@earthjustice.org

Eric P. Jorgenson
EARTHIUSTICE

325 Fourth Street

Junezay, AR 99861
Telephone: (907) 586-2751
Facsimile: (907) 463-5891
giorgensonigearhtjustice.org
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By Facsimile and EP A Pouch Mail:

Julie Vergeront

Juliane R.B. Matthews

Office of Regional Counsel

U.S. BEPA, Region 10, Suite 560
1200 Sixth Avenue, ORC-158
Seaitle, WA 98101

Telephone: {206) 553-1169 or 1497
Facstmile: (206) 553-0163
vergeront. julic@epa.gov
matthews jullanc@epa.gov

By Facsimile and EPA Interoffice Mail:

Kristi M. Smith

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennaylvania Ave. NW (23444
Washington, DC 20460

Telephone: (202} 3643068

Facsimile: (202} 564-5603

smith kristif@epa.gov

Dated:  JUL 19 20

T Anngtte Duncan
Secretary


mailto:smith.kristi@epa.gov
mailto:matthews,juliafle@epa.gov
mailto:vergeront.julie@epa.gov

